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UNI TED STATES DI STRI CT COURT

DI STRI CT OF NEW HAMPSHI RE
J.W., by and through his parents

and next friends, K. and M W,
Plaintiffs

V. Civil No. 00-247-M
Opi nion No. 2001 DNH 157
Cont oocook Valley School District,
Def endant

ORDER

Pursuant to section 1415(i)(2) of the Individuals with
Di sabilities Education Act (“IDEA"), 20 U.S.C. 88 1400 et seq.,
J.W, by his parents, appeals an educational hearing officer’s
decision in favor of the Contoocook Valley School District.
Currently before the court are the parties respective decision
nmenor anda and obj ections (docunent nos. 15, 20, 22, & 23), and
plaintiffs’ reply to defendant’s objection (docunent no. 31).

Nei t her party requested a hearing to present additional evidence.

Statutory Framework and Standard of Review

The | DEA guarantees a free and appropriate public education
(“FAPE”) to all children. In return for federal funding, state

educat i onal agenci es establish procedures to identify and



eval uate di sabl ed students in need of special education services.
20 U.S. C. 88 1400(d), 1412. For each identified child, a teamis
convened, consisting of the child s parents, teachers and a
representative of the educational agency (“the Teani). The Team
devel ops an individual education plan (“I1EP") for the child. An
| EP consists of “a witten statenent for each child with a
disability that is devel oped, reviewed, and revised in accordance
with section 1414(d) of [the IDEA].” 20 U S C. § 1401(11); see
20 U.S.C. § 1414(d)(1)(B). An IEP nust be “reasonably cal cul ated
to enable the child to receive educational benefit,” Bd. of

Educ. v. Row ey, 458 U. S. 176, 207 (1982), and “customtail ored

to address the [disabled] child s ‘uniqgue needs,’” Lenn v.

Portland Sch. Conm, 998 F.2d 1083, 1086 (1st Cir. 1993) (citing

20 U.S.C. 8§ 1400(c)). |IEPs are reviewed at |east annually, 20
U S.C. § 1414(d)(4), and any identified child nust be reeval uated
at least triennially, id. 8§ 1414(a)(2).

If a parent believes that a proposed IEP will not provide an
appropriate education, or that the procedures established by the
| DEA have not been properly followed in devel oping the I EP, he or
she may request an adm nistrative due process hearing to review

the matter. 20 U S.C § 1415. In New Hanpshire, only one |eve



of admi nistrative review exists — the due process hearing. |If
either party is unsatisfied with an adm nistrative hearing
officer’s ruling, the IDEA permts a civil suit to be brought “in
any State court of conpetent jurisdiction or in a district court
of the United States without regard to the amount in controversy”
to obtain judicial review of the adm nistrative resolution. 20
U S. C 8 1415(i)(2). In reviewing an admnistrative hearing
of ficer’s deci sion,
the court -
(i) shall receive the records of the
adm ni strative proceedi ngs;
(ii1) shall hear additional evidence at the
request of a party; and
(iii) basing its decision on the
preponderance of the evidence, shall grant such
relief as the court determ nes is appropreiate.
20 U.S.C. 8 1415(i)(2)(B)
The district court’s review under the |DEA has been
descri bed as “one of involved oversight.” Lenn, 998 F.2d at 1087

(citing Roland M v. Concord Sch. Conm, 910 F.2d 983, 989 (1st

Cir. 1990)). The applicable standard is an internedi ate one
under which the district court nust exercise independent
j udgnent, but, at the sane tinme, accord “due weight” to the

adm ni strative proceedings. See Row ey, 458 U. S. at 206; Lenn

998 F.2d at 1086-87. The exact degree of “due weight” is left to



the court’s discretion, however, any deviation fromthe

adm ni strative findings should be explained. See Lenn, 998 F. 2d

at 1087.

District court reviewis focused on two questions: (1) did
the parties conply with | DEA procedures; and (2) is the IEP
devel oped t hrough those procedures reasonably calculated to
enabl e the disabled child to receive educational benefits? See,

e.qg., Roland M, 910 F.2d 983, 990 (1st Cir. 1990). The burden

of proof rests with the party challenging the adm nistrative

deci sion. See Hampton Sch. Dist. v. Dobrowolski, 976 F.2d 48, 54

(1st Cr. 1992) (“The burden of proof at trial was on the schoo
district as the party challenging the hearing officer’s
decision.”); Roland M, 910 F.2d at 991 (“W keep in mnd that,
in cases arising under the [IDEA], the burden rests with the
conpl aining party to prove that the agency’ s deci sion was
wrong. ") .

Failure to conply with every procedural requirenent does not
automatically render an IEP invalid. |If the IEP is substantively

appropriate, procedural errors may be overl ooked. See Roland M,

910 F.2d at 994 (“Before an IEP is set aside, there nmust be sone

rational basis to believe that procedural inadequacies



conprom sed the pupil’s right to an appropri ate educati on,
seriously hanpered the parents’ opportunity to participate in the
formul ati on process, or caused a deprivation of educati onal
benefit.”). “The ultimte question for a court under the [I| DEA
is whether a proposed IEP is adequate and appropriate for a
particular child at a given point in time.” 1d. at 990 (interna
quotation marks and citations omtted).

The | DEA does not require that “the benefit conferred .
[by the 1 EP] reach the highest attainable | evel or even the |evel
needed to nmaxim ze the child s potential.” Lenn, 998 F.2d at

1086; see Rowl ey, 458 U S. at 201. Instead, the |IDEA “enphasi zes

an appropriate, rather than an ideal, education; it requires an

adequate, rather than an optimal, IEP.” Lenn, 998 F.2d at 1086.

Factual Background'

J.W was born on June 24, 1987. He has been educated in and
out of the Contoocook Valley School District (“ConVal”) since the

spring of 1993, when he was enrolled in kindergarten at

The factual background is devel oped fromthe parties’ Joint
Statenent of Material Facts, as supplenented fromthe record
where necessary to clarify anmbiguities (i.e., school year, date
of testing, etc.). Additional record evidence will be identified
as needed in the D scussion section.
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Pet er bor ough El enentary School (“PES’). J.W was first
identified as a disabled child in need of special educational
services in June of 1995, at the end of his first grade year. He
was classified as | earning disabled (“LD’) due to a discrepancy
between his ability and his achievenent in the areas of witten
expression, basic reading skills, and mathematics cal cul ation.?
That classification was | ater expanded to include a speech and

| anguage conponent, and remains J.W’'s classification (“coding”)
today. In addition to his current educational disability coding,
J.W has a history of attentional and enotional difficulties,

I ncluding | ow sel f-esteem poor inpulse control, difficulty with
transitions, avoi dance of responsibility for his behavior, and
opposi ti onal -defi ant disorder that causes himto react negatively

to confrontati onal situations.

2J.W had previously been referred for an educati onal
eval uation while attendi ng the PES Readi ness program during the
1993-94 school year. A partial evaluation was conpleted by the
end of the 1993-94 school year, and a full evaluation conpleted
during the beginning of J.W’s first grade year (1994-95). Both
eval uati ons concl uded that although J.W denonstrated sone
attenti on weaknesses, which were nore pronounced in formal
testing situations, his educational performance was not
significantly affected and, therefore, it was unnecessary to
identify himas disabled. J.W's parents took issue with those
results, but did not pursue any form of appeal.
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Following his first grade year, J.W’s parents renoved him
frompublic school, and enrolled himin the Wll School, where he
conpl eted the second and third grades. The Well School is a
smal | private school in Peterborough, New Hanpshire. 1t is not
certified or approved as a special education school. J.W's
parents al so arranged for himto be tutored privately, but did
not request special educational services until Decenber of 1996
(third grade), when J.W's first | EP was devel oped. J.W nmde
littl e academ c progress while attending the Well School .

J.W returned to ConVal as a fourth grade student at Hancock
El ementary School (“Hancock”) in the fall of 1997, where he
denonstrated progress for the first time. A reevaluation
pl anni ng neeting was convened on Septenber 9, 1997, at which tine
J.W’s parents inforned ConVal that J. W had been di agnosed as
suffering fromAttention Deficit D sorder (“ADD’). ConVa
requested a copy of the report of that diagnosis and agreed to do
addi tional informal assessnments and observati ons.

During his first two nonths at Hancock, J.W was eval uated
by a ConVal special education teacher and di agnostician who
concluded that J.W’'s attention weaknesses were inpacting his

acadeni c performance, and “strongly recomended that [his]



parents seek out a physician trained to diagnose and treat
Attention Deficit D sorder.” She also recomended nai ntaining
J.W’s LD code, that consideration be given to adding a speech
and | anguage conponent, and that J.W be allowed extra tine to
conpl ete standardi zed tests. J.W's evaluation team adopted
t hose recomendati ons and prepared an I|EP for J.W’s fourth grade
year, which his parents approved on Novenber 18, 1997.

When the team net again on January 29, 1998, KW, J.W’s
not her, remarked that J.W’'s transition to Hancock had been *OK

but not great,” and expressed concern over the amount of tine he
spent in large groups. School records indicate he was in snall
groups or receiving one-on-one instruction for reading, witing,
and math, and that his teachers reported progress in all areas.
J.W’s parents also informed the teamthat J.W woul d begin
taki ng nedication for his ADD, and that they were considering
private school for the followi ng school year. At the end of the
neeting, the Team agreed J.W would continue with the |IEP
approved by his parents in Novenber.

Two weeks later, at KW’s request, another neeting was held

and J.W’s parents informed ConVal that because they were

concerned about J.W’s behavior at honme, and because they thought



J.W needed nore individual instruction, they had decided to re-
enroll himat the Well School, which they did the follow ng day.
Despite the parents’ expressed concerns about individual
instruction, a report prepared upon J.W’s departure indicates
that he had progressed in all areas during the six nonths he was
at Hancock, particularly reading and spelling, in which he
advanced by approxi mately a year.

During the summer of 1998, J.W was hospitalized twice. On
July 9, 1998, J.W was treated at the Cheshire Medical Center
(“Cheshire”) for suicidal ideation, homcidal threats towards his
famly and his (then) treating psychiatrist, Dr. Joseph Lebenzon,
and verbal |y abusive behavior. Hospital records reveal that Dr.
Lebenzon di agnosed J.W as suffering fromnultiple psychiatric
di sorders.® Dr. Lebenzon also identified J.W's parents’
inability to set and enforce |imts as contributing to J.W’s
probl ens, and interfering with his treatnent. J.W’s not her
removed himfromthe hospital agai nst nedical advice on July 16

because she had prom sed himhe could come hone after seven days

3 The following clinical diagnoses were listed on J.W's
di scharge report: major depressive disorder; separation anxiety
di sorder, early onset; generalized anxiety disorder; obsessive
compul si ve di sorder; mathematics disorder; parent-child
relational problem and sibling relational problem
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and was concerned about the effect a broken prom se woul d have on
their relationship and his ability to trust her in the future.
Two nonths later, J.W was hospitalized a second tinmne. On
Septenber 16, 1998, J.W was admitted to the Charter Behavi oral
Heal th System of Brookside in Nashua, New Hanpshire (“Charter-
Brookside”). By that tine, J.W had stopped seeing Dr. Lebenzon
and was being treated by Dr. Robert Kal adish (his current
treating psychiatrist). Charter-Brookside records show t hat
J.W’s second hospitalization was precipitated by a series of
events, including: J.W asking his nother if she wanted himto
kill hinself; threatening his famly; striking his nother with a
ski pole; and “accidentally” opening the car door while the car
was noving at approximately fifty mles per hour. The records
al so disclose that J.W told a physician he had not yet started
school that year, on Dr. Kal adish’s advi ce, because he needed
time to “get [his] mnd off the Cheshire thing and relax.” He
was di scharged from Charter-Brooksi de on Septenber 23, 1998.
Fol | owi ng his discharge from Charter-Brookside, J.W was
enroll ed at the Mountain Shadows School (another snall private
school) in a fifth grade class with eight other students. The

school year was already in progress when J.W enrolled, and, on
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Dr. Kal adi sh’s recommendati on, he only attended school part-tine.
Li ke the Well School, Muntain Shadows is not certified or
approved as a speci al needs school.

On Cctober 30, 1998, MW, J.W’'s father, contacted ConVal,
rai sing an issue about J.W’s coding. Specifically, J.W’s
parents believed he should be identified as seriously enotionally
di sturbed (“SED’). A new team was convened* and, between
Novenber 9 and Decenber 14, 1998, three neetings were held to
di scuss the parents’ concerns and to begin investigating the
propriety of adding codes. The Team deci ded additional testing
was unnecessary because K W said she had reports for five
psychol ogi cal eval uations of J.W performed during the previous
six nmonths, and they did not want to subject J.W to additional
testing. Instead, the Team agreed to review the reports and to
have Dr. David Ml eski, a ConVal school psychol ogi st, observe
J.W at Muntain Shadows and consult with Dr. Kal adi sh

By Decenber 14, the Team was unable to nake a deci sion about
J.W’s coding because Dr. Ml eski had been unable to observe J. W
at Mount ain Shadows or speak with Dr. Kaladish. J.W was absent

on the two occasions Dr. Ml eski attenpted to observe him and

“J.W’'s elenentary school teamwas no | onger appropriate
because he was now consi dered a m ddl e school student.
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Drs. Mal eski and Kal adi sh could not connect. The team agreed to
reconvene after Dr. Ml eski had acconplished his two tasks, but,
before he coul d, Muntain Shadows asked J.W not to return
follow ng the winter holidays because they were unable to handle
hi s behavi or or address his needs.

On January 11, 1999, J.W re-enrolled in the ConVal School

District as a fifth grader at Great Brook M ddle School (“G eat
Brook”). He was in a class with twenty other students, taught by
Janet Pietrovito, a certified special education teacher, who was
assisted by a full-tinme aide, also a state certified teacher.
Al t hough a new | EP had not been devel oped yet due to the need to
investigate the coding issue, J.W’s teacher began inpl enenti ng
cl assroom nodi fications to help J.W focus and feel confortable
in her class. J.W also net wth an after-school tutor.

On January 18, 1999, K. W sent a letter to ConVal’'s director
of special education describing J.W’s nedical history and ot her
concerns. She stated that she and her husband woul d be visiting
residential schools regarding a possible future placenent of J. W
Apparently not aware that Dr. Mal eski observed J.W for an hour
in the classroomon January 21, J.W’s parents sent another

| etter on January 23, this tinme to Dr. Ml eski, conplaining that
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J.W’s evaluation was not proceeding in a tinely fashion, and
demandi ng that Great Brook “act wi thout further delay.” As of
January 23, J.W had only been in attendance at Great Brook for
four days.®

The Team net on February 1 and decided not to add an SED
code. They agreed J.W suffered fromclinically diagnosed
enotional and attention problens that were seen in the classroom
but, with the supports in place, those difficulties were not
interfering with his educational performance. J.W'’s parents,
who were both present at the neeting, concurred in the decision
But, three days later they notified ConVal that they objected to
t he deci sion, and sought an appeal while continuing to work with
ConVal . They | ater abandoned the appeal.

The Teamrevisited the coding issue on March 26 and again
declined to add an SED code. Dr. Ml eski, who had observed J. W
in class for another hour on March 18, 1999, reported that he
still saw no signs of J.W’s enotional issues interfering with
hi s educational performance. J.W's teacher also reported that

he was able to work nore independently than he had been when he

According to attendance records, J.W was absent one day
bet ween January 11 and 23, and school was closed on five days -
three for snow days, one for a holiday, and one for a teacher’s
conf er ence.
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first arrived at Great Brook, and that when J. W got upset, he
was able to pull hinself together if given tine to do so. ConVal
concluded that J.W was testing the school’s disciplinary system
by acting out to see if the prescribed puni shment woul d be
I nposed. \When he realized it would, he generally got hinself
under control and foll owed the process. J.W's parents signed
the evaluation teamreport denonstrating their approval of the
deci si on.

On March 28, 1999, upon returning froma famly ski trip,
J.W had trouble settling down, even after taking his
medi cations. K W took himto the energency room at Monadnock
Community Hospital (“Mnadnock”) after J.W told her he wanted to
kill hinmself. He was released the sane evening with instructions
to follow up with Dr. Kal adi sh the next day at a previously
schedul ed appoi ntnment, and not to mss school. By letter dated
March 29, 1999, Dr. Kal adi sh advised the school that J.W should
be placed on an abbrevi ated school schedule (no nore than four
hours a day), and that he needed nore support and supervision
during unstructured tines. The next day, J.W began attendi ng

school only in the norning, returning late in the afternoon two
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days a week for tutoring. Geat Brook staff noticed a marked
decline in J.W’s behavior follow ng the schedul e change.

At a team neeting on April 7, concerns about J.W’s
deteriorating behavior were discussed, and MW said J.W woul d
be “back in class next week.” J.W's |EP for the remai nder of
the year was di scussed and K W requested that ConVal provide
J.W with an extended school year (“ESY”) or summer school
program She said he would be harned w thout one, but there is
no evi dence about what “harnt she anticipated. J.W told the
teamthat he did not wish to take part in an ESY program
Det erm ni ng that, based on academ c issues, J.W had not
previ ously experienced regression over the sumrer, the team
deci ded ESY programr ng was unnecessary.

J.W was suspended for two days on April 9 (a Friday) after
he was verbal |y abusive and physically aggressive towards
students and staff, including Geat Brook’s DARE officer, and
destroyed school property. A neeting was set for April 14 (the
day J.W was scheduled to return) to discuss J.W’s suspension
and how to control his behavior, as well as to continue
devel opnment of an IEP for the renmi nder of the school year. Dr.

Kal adi sh attended the April 14 neeting and recomrended counseling
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support be added to J.W's IEP, to which the Team agreed. A
weekly rel axation group was al so added at the parents’ request,
however, ConVal declined to provide a full-tinme one-to-one aide
because J. W had access to one-to-one hel p whenever he needed it.

Dr. Kal adish also inforned the teamthat J. W needed the
reduced day because he could tolerate a six hour day but then he
woul d “deconpensate” at hone. He did not advise the Team that he
was concerned about J.W participating in the school -w de
di sciplinary system or his returning to G eat Brook, although
KW said J.W mght enroll in Muntain Shadows the next day.
J.W never returned to Great Brook.

In a letter addressed to J.W’s parents, dated April 26,
1999, hand delivered to ConVal on April 29, 1999, Dr. Kal adi sh
recommended J.W not return to Geat Brook until further planned
eval uati ons were conpl eted and he was able to review and di scuss
the clinical inplications with “other identified professionals.”
No reason was given for J.W’s renoval from G eat Brook. ConVa
al so received a witten request fromplaintiffs’ counsel for
tutorial services at ConVal expense in the interim

The sane day the letters were hand delivered, ConVal sent

J.W’s parents a proposed | EP which had been devel oped through
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the nmeetings held since February (“the April IEP’). Plaintiffs
rejected the April IEP at the next |EP neeting, on May 7, and
renewed their request for private tutorial services at ConVal
expense. ConVal declined.

At his parents’ expense, J.W began attendi ng David Parker’s
Tutoring and Instructional Services, Inc., in Concord, New
Hanpshire (“Parker Tutoring”), in early May of 1999. His
attendance at Parker Tutoring was sporadic in May and June of
1999, he was regularly tardy during the first nonth of the 1999-
2000 school year, and he continued to have behavi oral problens
both at hone and at Parker Tutoring. He was renoved froma snal
group setting and worked with a tutor individually in an
ot herwi se enpty classroom Parker Tutoring enploys a discipline
system based on allowing a child to cal mdown and then di scuss
his or her behavior with an adult.

On June 5, J.W was eval uated by Dr. Harvey Botnan, Ph.D.
Chi ef of Assessnent Services at Wedi ko Children’s Services in
Bost on, Massachusetts. Dr. Botman concluded that J. W
denonstrated many of the clinical diagnoses previously
identified, in addition to a | anguage based | earning disability.

He opined that J.W was eligible for the SED, otherw se health
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impaired (“OH "), and nultiple handi capped (“MH’) codes, and nade
several recommendations for services. |In general, he recomended
a “specialized day-programthat offers both direct instruction to
| owfunctioning students and intensive therapeutic services to
enotional | y-di sturbed students.” Dr. Botman al so made specific
recomendations that included setting limts, behavior and stress
managenent, preferential seating, help starting assignnents,
frequent check-ins during individual work, and social training.
The Teamreceived a copy of Dr. Botman’s final evaluation at
a July 15, 1999, IEP neeting, when J.W’s 1999-2000 I EP and his
parents’ renewed request for ESY programr ng were schedul ed to be
di scussed. Plaintiffs’ counsel also renewed the request to
reassess J.W’'s coding. His parents wanted an SED code, an OHI
code based on J.W's ADD, and, due to the proposed additional
codi ngs, an MH code. ConVal again found it unnecessary to add
t he additional codes because, to the extent J.W’s attention and
enotional issues surfaced in the classroom they were already
bei ng adequately addressed, or were not interfering with his
educati onal performance. ESY programm ng was al so deni ed because

“his test scores indicated little to no regression in .
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acadenm c performance over the past year despite inconsistent
school attendance.”

The parties continued to try to work together to devel op an
| EP for the upcom ng school year. On July 29, plaintiffs
attorney submtted a list of concerns J.W’s parents had
follow ng the previous neeting. ConVal agreed to nake sone
changes to the draft | EP based on the parents’ concerns, but
recommended a full day of school because nenbers of the Team
beli eved anything |l ess would be insufficient to provide J.W wth
the array of services he needed (and his parents requested), and
woul d be inappropriate given the decline in J.W’s behavi or when
his school day was previously reduced. ConVal al so reconmended
pl acement in Great Brook’s Alternative Learning Team Program
(“ALT Prograni), a self-contained, highly structured program
team t aught by Deborah Parker (a special education teacher and
J.W’s case worker at Great Brook) and a special education
certified aide. The ALT Programincorporates an array of
services including life skills, academ c and enoti onal support,
peer nediation and conflict resolution, comunications skills,

and individual attention. J.W’'s parents did not agree to the
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proposal s but agreed to neet again to continue discussing the IEP

and pl acenent. Another neeting was schedul ed for August 6, 1999.
Two days later, ConVal sent J.W’'s parents witten prior

noti ce proposi ng adoption of the draft |IEP and recommendati ons

di scussed at the July 29 neeting. J.W'’'s parents rejected the

proposal through counsel on August 3 and requested a due process

hearing to appeal ConVal’s refusal to recode J.W as SED, OHI

and MH, the proposed | EP and pl acenent following J.W’s April 9

suspensi on, and ConVal’'s denial of an ESY program The parties

continued to try to work things out, requesting severa

conti nuances of the due process hearing. During that tine,

ConVal received letter-reports fromDr. Kal adi sh expressing his

concerns about the Great Brook prograns and placenent, as well as

his own recommendations. The letter-reports often arrived

indirectly, provided little explanation for the reconmendati ons,

and were sonetines in the formof responses to specific

hypot heti cal scenarios posed by plaintiffs’ counsel. J.W was

al so eval uated (again) by another psychol ogist, Dr. Mlissa

Farrall, who found J.W denonstrated a significant speech-

| anguage i npairnment and recommended nany of the same services as

Dr. Bot man.
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At the hearing officer’s request, a final |IEP and pl acenent
neeting was held on Cctober 25, 1999. ConVal presented an | EP
substantially simlar to the | EP proposed in July (“Qctober
| EP”), incorporating many of Dr. Botman’s recommendati ons, and
recomrending a full day in the Geat Brook ALT Program J.W’s
parents’ rejected this proposal. A due process hearing was held
over four days in Novenmber of 1999 to address the follow ng
i Ssues:

(1) Whether J.W should be coded CH, SED, and IWH, in

addition to the current specific learning disability

and speech | anguage inpaired codes;

(2) Whether the April |1 EP was appropriate;

(3) Whether the October |EP was appropri ate;

(4) Whether J.W’s placenent in ConVal’'s ALT Program at

Great Brook would provide J.W with an appropriate

education in the |least restrictive environnent; and

(5) Whether ConVal was correct in deciding J.W did not
require ESY progranmm ng.

Parker Tutoring is J.W’s current educational placenent. As
of the Novenber 1999 hearing, J.W was attendi ng the Parker
Tutoring Program for three hours a day. He also participates in
an outdoor self-esteem program After a transition period, J. W
I's show ng progress at Parker Tutoring and at honme. His father

testified that he and his wi fe have been enforcing a behavioral
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program at hone that allows a cooling-off period and focuses on
di scussi ng consequences and possi bl e causes of behavior. He also
testified that he has |learned to be I ess confrontational with
J.W in reaction to inappropriate behavior.

The hearing officer’s final order issued on January 24,
2000. The order included findings of fact, credibility
determ nati ons, and conclusions of law (“Final Oder”). She
found all of ConVal’s witnesses credible on issues relevant to
her decision. See Final Oder at 31-32. \While acknow edging Dr.
Kal adi sh’s concern for J.W, and crediting his clinical
di agnoses, the hearing officer gave “little credence to his
testinmony regardi ng the appropri ateness of the Geat Brook School
program the Muntain Shadows School or David Parker’s
progranf.]” 1d. at 32-33. Her credibility finding was based on
the fact that Dr. Kaladish never visited any of the prograns,
adm ttedly knew nothing about the ALT Program appeared to be
trying “to keep the door open for possible residential care for
[J.W],” and indicated in clinical notes that the professionals
retained by J.W’'s parents “were to work in tandemto provide a
united front on [J. W’'s] needs for the purpose of [the] hearing.”

Id. at 32. The hearing officer also found that Dr. Kal adish’s
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“testinmony that he was alarnmed at the | evel of counseling
services offered by [ConVal] as being grossly inadequate is

di scredited as there is no persuasive evidence that he suggested
to the IEP teamon either occasion . . . he met with them that
[J.W] needed nore.” 1d. She also noted her belief in ConVal
testinony that Dr. Kal adi sh was adversarial during the |EP

neeti ngs, “seeking to blane the school for [J.W’s] problens.”
Id.

The hearing officer also discredited the testinony of K W
and MW, concluding that although they were both acting in what
they perceived to be the best interests of their son, they “to
some extent have ‘set up’ [ConVal] in an effort to get public
funding for a private need.” Final Oder at 33. She also found
K.W unable to directly answer any question, and thus of little
hel p. 1d.

The hearing officer’s twel ve separate concl usions of |aw
were all in ConVal’'s favor. \Wile she did find that sone of the
| EP goal s were not neasurable, nor properly linked to the genera
curriculum she concluded that there was no substantive viol ation
because “these i nadequaci es have not and will not conprom se

[J.W’s] right to an appropriate education, seriously hanpered
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Parents’ opportunity to participate in the fornulation process,

or caused a deprivation of educational benefits.” Final Oder at
35. She also found that the Cctober | EP° adequately addressed
J.W’s needs, including his enptional and attention issues, that
Great Brook’s ALT Program was capabl e of providing the necessary
servi ces, and ESY programm ng was not necessary. Because she
concluded the April and Cctober |EPs were appropriate, she denied
plaintiffs’ request for reinbursenment for J.W’s private

pl acenent s.

Discussion

Plaintiffs characterize the dispute between the parties as
essentially nedical —i.e., J.W’'s inability to respond to the
| EPs and proposed placenment —and contend the hearing officer
i nproperly discredited Dr. Kal adish’s nedical opinions. Their
conplaints fall into six areas: (1) coding; (2) credibility; (3)
propriety of Great Brook’s disciplinary system (4) potenti al

harmto J. W occasioned by the proposed placenent; (5) ESY

®Plaintiffs’ challenges to the April IEP were limted to the
goal s and description of how J.W’s needs related to the genera
curricul um
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programm ng; and (6) reinbursenent for J.W’s private placenents

since | eaving G eat Brook.

Codi ng

Plaintiffs contend the hearing officer erred in finding “LD
with a speech-1anguage conponent” to be J.W’s primary
educational disability, and in declining to identify himas SED
OH, and/or WMH  The plea for additional codes stens from
plaintiffs’ disagreement with ConVal regarding the role J.W’s
enotional and attention problens play in his |earning process.
The hearing officer agreed with ConVal that although J.W’s
enotional and attention problens did manifest thenselves in
school, they were not interfering with his ability to |earn.
Accordingly, she ruled that J.W did not qualify for the desired
codes. David Parker’s testinony and Dr. Farrall’s eval uation
bot h support her concl usion.

More inportantly, however, the hearing officer found “the
‘code war’ to be unhel pful. |[If there were conmponents of [J.W’s]
| EP that Parents could denonstrate do not exist and woul d not

exi st but for the code, this debate woul d have nore neani ng.”
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Final Order at 41. The court agrees conpletely with the hearing
of ficer’s determ nation

The | DEA does not “require[] that children be classified by
their disability so long as each child who has a disability
listed in section 1401 of this title and who, by reason of that
di sability, needs special education and rel ated services is
regarded as a child with a disability under [the IDEA].”" 20

U S. C 8§ 1412(3)(B); see Heather S. v. Wsconsin, 125 F.3d 1045,

1055 (7th Cir. 1997) (“The |1 DEA charges the school wth

devel opi ng an appropri ate education, not with comng up with a
proper |abel with which to describe [the child s] multiple
disabilities”); 34 CF.R 8§ 300.125(d) (restating 20 U.S.C. §
1412(3)(B)). There is no question that J.W is “regarded as a
child with a disability under [the |IDEA],” and everybody

(including plaintiffs’ evaluators and David Parker) agrees that

"Parenthetically, state | aw establishes a duty to report the
“nunber of students in each disability category,” apparently
i nplicating sone need to “classify children by their disability.”
See NNH Rev. Stat. Ann. (RSA) ch. 186-C 3-a(ll-a). Plaintiffs
do not address that duty, and, in any event, there is no evidence
to suggest that that administrative requirenment has any bearing
on the propriety of the | EPs proposed for J.W, or that
plaintiffs woul d have standing to raise any related claim
Accordingly, the state’'s potential adm nistrative duty does not
affect this court’s analysis of the issues presented.
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he has a specific learning disability with a speech and | anguage
conponent .

So, the real question is not whether J.W is eligible for
SED, OHI, and/or MD codes, but whether his enotional and
attention problens cause learning difficulties, requiring
services not being delivered by or not available in ConVal, thus

constituting unique needs not addressed by the | EPs. See Town of

Burlington v. Dept. of Educ., 736 F.2d 773, 793 (1st Cr. 1984),

aff'd by 471 U. S. 359 (1985) (requiring understanding of nature

of learning difficulties); see also Roland M, 910 F.2d at 993.

(noting that real question is adequacy, not procedure).?

8 Plaintiffs suggest that ConVal shoul d have adopted Dr.
Bot man’ s concl usion that J.W was eligible for SED, CH, and M
codes because ConVal “did not performtheir own eval uations.”
Plaintiffs® argunent ignores the process and requirenents
dictated by both the I DEA and the relevant state regulations. In
addition to evaluations |like the formal tests perfornmed by Dr.
Bot man, the | DEA requires review of “current classroom based
assessnments and observations, and teacher and rel ated services
provi ders observation.” See 20 U S.C 1414(c)(1)(A). Mbreover,
while Dr. Botman was qualified to conduct the tests, he was not
part of J.W’'s Team and, therefore, not the proper party to
determ ne whether J.W’s enotional and attention probl ens
constitute educational disabilities. See N.H Code Admn. R Ed
1107.05(d) (“Qualified exam ners shall not determ ne the
educational disability of any student. Determ nation of
educational disabilities shall be nade only by the speci al
education evaluation team” (enphasis added)).
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The hearing officer ruled that J.W’s enotional and
attention problens are uni que needs, even if they do not rise to
the |l evel of educational disabilities. But, she also found that
t he cl assroom nodifications outlined in the April and Cctober
|EPs inplicitly recognize that J. W needs nore attention and
positive support than sone children, as well as specific
attention to behavioral and stress managenent. The record anply
supports the hearing officer’s findings.

Plaintiffs al so say, however, that the proposed | EPs are not
enough because, due to J.W’s enotional and attention problens,
Great Brook's disciplinary system a full day of school, and the
ALT Program at Great Brook, are inappropriate. Each of these
i ssues will be discussed in turn. However, because plaintiffs’
argunents are al nost conpletely dependant upon Dr. Kal adi sh’s
testinmony, and, to sone extent the parents’, the credibility

i ssue nust be addressed first.

Credibility

A district court should give due weight to a hearing
officer’s credibility findings “unless the non-testinonial,

extrinsic evidence in the record would justify a contrary
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conclusion or unless the record read in its entirety woul d conpel

a contrary conclusion.” See Carlisle Area Sch. v. Scott P., 62

F.3d 520, 529-30 (3d Cir. 1995). Neither situation is present in

this case.

1. Dr. Kal adi sh

Plaintiffs accuse the hearing officer of “disregard[ing] Dr.
Kal adi sh’s clinical findings and reconmendati on about his patient
and mak[ing] different clinical findings.” See J.W'’s decision
menor andum at 14. They claim“[t]here is no other, current
medi cal or psychiatric testinony in the record but Dr.

Kal adi sh’s. Hi s opinions find support in the psychiatric and
psychol ogi cal records. They are entitled to nore weight than was
given them by the hearing officer.” 1d.

Plaintiffs are incorrect. The hearing officer plainly did
not “disregard Dr. Kaladish’s clinical findings.” 1In fact, she
i ke ConVal, wholly accepted his clinical findings regarding the
exi stence and nature of J.W’'s enotional disorders. See Final
Order at 32. She “[gave] little credence to his testinony
regardi ng the appropri ateness of the G eat Brook School program

the Mountai n Shadows School, or David Parker’s program” because
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she determ ned that his testinony was influenced by inappropriate
factors, including a desire to “keep the door open for
residential care” and to “present a united front.” She al so
accepted the testinony of ConVal w tnesses that Dr. Kal adi sh
seened to assune the role of advocacy, seeking to blanme ConVa
for J.W’s problens, and found Dr. Kal adi sh’s opinions to be
i nadequat el y supported because he never observed J.W at G eat
Br ook, never discussed J.W’s performance or behavior with G eat
Br ook personnel who actually observed it, and was uni nforned
regarding J.W’s prograns and the supports in place for him In
ot her words, she “disregarded” his opinions concerning
appropriate ways to address J. W’'s educational problens, not his
medi cal opinions regarding J.W’'s nedical problens. Neither the
hearing transcript nor the six binders of exhibits, support
plaintiffs’ challenge; the court accepts the hearing officer’s
credibility findings.

Plaintiffs characterize Dr. Kal adish’s opinions as “nedica
evi dence,” and heavily rely on it because they view J.W’s
problenms as primarily nedical. Dr. Kaladish is a psychiatrist,
and therefore qualifies as a nedical expert. But, plaintiffs’

reliance on the absence of any conpeting nedical or psychiatric
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testinony is unpersuasive. Although plaintiffs are correct that
no ot her nedical doctor testified at the hearing, and that there
is no nmedical evidence to contradict Dr. Kal adish since the March
28 Monadnock energency roomvisit, earlier nedical evidence
exists in the formof another psychiatrist’s opinion contained in
hospital records. See Fed. R Evid. 803(6) (allow ng nedi cal
records, including opinions, to be admtted as evidence).
Furthernore, the record is replete with observational evidence by
J.W’s teacher, the G eat Brook principal, and the ConVal school
psychol ogi st (all of whom have extensive professional experience
in serving educationally disabled children), all of which
supports different opinions than those held by Dr. Kal adi sh.

Mor eover, as the hearing officer noted, the educationa
recomrendations of plaintiffs independent evaluators, Drs.
Botman and Farrall, are consistent with the proposed | EPs.

In the end, as discussed infra, in nost of the rel evant
areas, the evidence, both nedical and nonnmedi cal, substantially
contradicts Dr. Kaladish's testinony. Al of these factors, in
addition to the fact that the hearing officer had a better

vant age point, and particul ar expertise, counsel against
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upsetting her decision to afford Dr. Kal adi sh’s testinony, beyond

his clinical diagnoses, little weight.

2. KW & MW

The testinmony of KW and MW is |likew se problematic. The
hearing officer described K W as being unable to directly answer
guestions, and the record supports that conclusion. There can be
little doubt that J.W’'s parents have al ways vi gorously pursued
t he best possible education and medical treatment for J. W, which
Is admirable. But the |IDEA does not guarantee the best possible
education; it guarantees an appropriate education. See Lenn, 998
F.2d at 1086. ConVal’'s educational proposals fit well within the

| DEA’ s mandat e.

Propriety of the Disciplinary System

Great Brook’s school -wi de disciplinary system enpl oys a
“positive approach” in addressing i nappropriate behavior. A
m sbehaving child is first given a warning; if the behavior
continues, the child conpletes a “think sheet” in the classroom
and if the behavior still continues, regardl ess of the severity,

the child is sent to the principal’s office to conplete a “pink
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sheet.” The child is required to discuss the reasons for his
behavi or, the inpact of the behavior on hinself and others, and
means by whi ch inappropriate behavior might be controlled in the
future.

The system al so incorporates the value of praise. If a
child does sonet hing conmendabl e, he is sent to the principal’s
office to receive a “white card,” which can be entered into a
drawi ng for student of the week.

Rel ying on Dr. Kal adish, plaintiffs argue that the school -
w de discipline system explicitly incorporated in the Cctober
| EP, is inappropriate for J.W The hearing officer dism ssed
plaintiffs’ conplaint since it challenged the choice of
met hodol ogy for controlling behavior, noting that “[t] he fact
that they do not reflect Parents’ w shes, does not make them
I nproper,” so long as the child was provided a FAPE. Final Oder
at 47; see Lenn, 998 F.2d at 1091. She rejected the notion that
ConVal ' s disciplinary systemoperated to deny a free and
appropriate education to J.W, finding that plaintiffs’ position
“seenmed to strictly rely on nunbers . . . rather than review ng
(1) the underpinnings of the disciplinary program (2) the

specifics of each incident and (3) the overall effectiveness of
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the method.” Final Oder at 48. The hearing officer’s

concl usions are al so supported by: Dr. Botman’s reconmendati on
that a behavi or managenent program be included in any |EP for
J.W that incorporated “self-tal k” and understandi ng the
precursors and consequences of behavior; MW'’s testinony that

J. W’ s behavior inproved through a sim/lar program used at hone;
David Parker’s testinmony describing a simlar disciplinary
process used at Parker Tutoring; and G eat Brook’s observations
that J.W was responding to the program before his schedul e was
reduced. J.W’s written responses on the pink slips support
ConVal ' s observations, and further undermne plaintiffs’ position
that the process enployed would undernmine J.W’s ability to
benefit fromthe educati on provided. Accordingly, the court
finds the hearing officer’s determ nation that G eat Brook’'s

di sciplinary systemis appropriate for J.W to be fully supported

by the record and not subject to nodification.

Potenti al Harm of Recommended Pl acenent

ConVal reconmmended that J. W attend school for a full day
under both | EPs. In the Cctober | EP, ConVal recomrended that

J.W participate in the ALT Program Plaintiffs contend both of
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those recommendati ons are potentially harnful to J.W and, thus,

constitute inappropriate placenents.

1. Ful | School Day

Plaintiffs claimJ.W cannot attend a full day of school due
to his enptional difficulties — the related stress apparently
causes himto “deconpensate” at honme. The hearing officer
relieved ConVal of any responsibility for J.W’s behavior at hone
that did not have a corresponding infraction at school.
Plaintiffs object to that approach, but, their objection is based
on a faulty premse. |In their conplaint, plaintiffs alleged
“[t]hat the Hearing Oficer erred, as a matter of |aw, when she
concl uded that the School District was not |egally responsible,
under the I DEA, for the effect the School District’s educationa
prograns and placenents would have on J.W’s enotional well being
and/or his enotional functioning in his honme or outside of
school.” Conplaint at 15-16. The hearing officer did not make
such a finding. On the contrary, while she did find that ConVa
was not legally responsible for J.W's behavior at hone, see
Final Order at 57, she also stated, in connection with a rel ated

| ssue, that she was “unpersuaded that the nature of the public
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school offerings in any way exacerbated [J. W’ s] enoti onal

problens,” see id. at 61. The record supports the hearing
of ficer’s deci sion.

J.W’s history of violent, out-of-control behavior at hone
predates his enrollnent at Geat Brook, including while he was
attendi ng Mountai n Shadows on a reduced schedul e and during
summer vacation (his hospitalizations at Cheshire and Charter-

Br ooksi de were based on out-of-control behavior which occurred
duri ng summer vacation). Everyone who actually observed J. W
while he was attending Great Brook on a full-tinme basis testified
that his behavioral problens were mnor, and that he was

i mproving. It was when his day was reduced that he becane nuch
nore difficult to manage at school, |eading eventually to a
suspensi on after he becane violent. And, after |eaving G eat
Brook, J.W continued to denonstrate violent, uncontroll able
behavi or, even at Parker Tutoring, where he had to be separated
fromthe rest of the children. Plaintiffs statenent that “[t]he
ki nd of behaviors J.W exhibited, at school on April 9, 1999,
when he assaulted a student, destroyed school property and was
physi cal |y aggressive towards the DARE officer, was simlar to

the out-of-control, or as Dr. Kal adi sh descri bed, the
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deconpensati ng behaviors, the parents wi tnessed at hone,” J.W's

(bj ection to Defendant’s Menorandum at 11 n. 3, is inconsistent
with the proffered theory that the hone behavi or was caused by
the stress of a full day of school. Under plaintiffs’ theory,

J. W’ s behavi or should have inproved when his school day was
shortened. Plaintiffs offer no explanation for J.W’'s generally
wor se behavior after his school day was shortened. |n any event,
the record fully supports the hearing officer’s finding that a

full day of school is appropriate for J. W

2. Great Brook’s ALT Program

Plaintiffs do not challenge the hearing officer’s finding
that the ALT Programis capable of providing the services
requi red by the October IEP. Instead, they claimit is
potentially harnmful to J.W because it separates himfromhis
peers, and because J.W equates Great Brook with failure after
his suspension. Plaintiffs allege J.W is hostile toward G eat
Br ook, rendering any programthere inappropriate.

The | DEA requires state educational agencies to place

children with disabilities in the |least restrictive environnent
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(“LRE"). See 20 U.S.C. § 1412(a)(5)(A).° But, “[ulnless the IEP
of achild with a disability requires sonme other arrangenent, the
child is educated in the school that he or she would attend if
nondi sabled.” 34 C.F.R 8 300.552(c); accord NH Code Admn. R
Ed 1115.06(b) (state version). Preference is also given to

pl aci ng di sabl ed children in a classroomw th non-di sabl ed
children, often referred to as a “mainstreanf classroom See id.
A child s fear or hostility towards a particul ar placenent can
render the placenent inadequate if it is sufficiently severe to
interfere with the child s ability to receive educati onal

benefits. See, e.q., Geenbush Sch. Comm v. M. and Ms. K,

949 F. Supp. 934, 942-43 (D. Me. 1996). Moreover, “[i]n
selecting the LRE, consideration is given to any potenti al

harnful effect on the child or on the quality of services that he

°20 U. S. C. 1412(a)(5)(A) provides:

To the maxi num extent appropriate, children with
di sabilities, including children in public or private
institutions or other care facilities, are educated
with children who are not disabl ed, and speci al
cl asses, separate schooling, or other renoval of
children with disabilities fromthe regul ar educationa
envi ronnment occurs only when the nature or severity of
the disability of a child is such that education in
regul ar classes with the use of supplenentary aids and
servi ces cannot be achi eved satisfactorily.
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or she needs.” 34 C.F.R 8 300.552(d); accord N.H Code Adm n.
R Ed 1115.06(c) (state version).

Great Brook is J.W’s neighborhood school. So, unless J. W
“requires sone other arrangenent,” see 34 C.F.R § 300.552(c)
(enmphasi s added), he should be educated there. ConVal initially
recommended J. W continue in a nainstreamclassroom because he
previ ously denonstrated progress in that setting, and it would
provi de nore opportunities to devel op peer relationships, a
specific concern of plaintiffs. But, acquiescing in plaintiffs
desire for nore individual attention and snaller class size, the
Team recommended J. W be placed in the ALT Program

The allegation that J.W would be “harnmed” by attending
Great Brook and being separated fromhis peers is primrily
supported by Dr. Kal adish. The hearing officer did not find his
opinions with regard to appropri ate educati onal placenent
credi ble. She, therefore, did not directly address the
i kel i hood of “harm” For reasons already discussed, the court
accepts the hearing officer’s credibility finding. Moreover,
specific to this issue, Dr. Kaladish’s claimthat J.W’s
anxieties are so severe that he will likely suffer harmif

separated from peers is, again, substantially underm ned by

39



plaintiffs’ other argunents. For exanple, plaintiffs urge the
court to find Parker Tutoring an appropriate placenent for J. W,
yet he was al so separated fromhis peers at Parker Tutoring — for
out -of -control behavior. At least in the ALT Program J.W woul d
be able to interact with other children in the program wth
mai nstream ng readily avail abl e as and when appropri ate.

The hearing officer’s finding that the placenent proposals
were appropriate for J.W is supported by the record and

af firned.

ESY

Finally, plaintiffs object to ConVal’'s denial of an extended
school year for J.W, claimng that ConVal applied an incorrect
standard when it consi dered academ c i ssues alone. They al so
assert that the hearing officer erred in “[uphol ding] the
District’s reliance on ‘academ c regression’ as the sole
criterion for measuring J.W’s entitlenent to an extended schoo
year.” See J.W's objection to the School District’s decision
menorandum § 1, at 2-3 (enphasis in original).

It does not appear that plaintiffs objected to ConVal’s

reliance on an academ c standard in denyi ng extended school year
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services at the admnistrative level. ConVal says inits
deci si on nenorandum that plaintiffs “base[d] their argunent for
extended year services, at the adm nistrative level, on the
sinple fact that J.W is behind his academc peers.” Defendants’
Deci si on Menorandum at 22. Plaintiffs have not disputed ConVal’s
characterization of their prior position. Parenthetically, being
academ cally behind is not a valid basis for requiring a schoo
district to provide ESY progranm ng. See N.H Code Adm n. Ed
1111.01. The docunments submtted at the adm nistrative |evel and
the hearing officer’s decision support the conclusion that
plaintiffs did not object to ConVal’'s reliance on academcs in
denyi ng ESY programming. Plaintiffs cannot argue here that

ConVal relied on incorrect or unduly limted factors in denying
ext ended school year services if they did not first do so at the

adm nistrative level. See David D. v. Dartnmouth Sch. Comm, 775

F.2d 411, 424 (1st Cr. 1985) (“[We have previously held that
for issues to be preserved for judicial review they nust first be

presented to the admnistrative hearing officer.”); Valerie J. v.

Derry Co-op. Sch. Dist., 771 F. Supp. 483, 488 (D.N. H. 1991)

(citing David D.).
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In any event, plaintiffs have failed to neet their burden of
showing that J.W would be entitled to an ESY programif other
appropriate factors had been, or are considered now. See

Dobr owol ski, 976 F.2d at 54 (placing burden of proof in judicial

review on party challenging adnmnistrative ruling); Roland M,
910 F.2d at 991 (sane).

To be entitled to an ESY program it nust be “denobnstrated
by a preponderance of evidence that interruption of the student’s
speci al education program or educationally related services would
have the effect of negating the benefits of the student’s
standard school year program” N H Code Admin. R Ed.

1111. 01(a) (enphasis added); see RSA 186-C:.15. Wen determn ning
the duration of an ESY program the Team nust “base its

recommendat i ons upon reliable and conprehensive i nformation about
the student and the likelihood that the student will suffer harm

or regression significant enough to negate the benefits of the

student’s school year special education program” N H Code
Adm n. R Ed. 1111.01(e)(2) (enphasis added). Oher than
pointing to a single, conclusory statenment by K. W at the Apri
7, 1999, teamneeting that J.W “would be harned w t hout sumrer

support,” plaintiffs have nade no attenpt to show how failure to
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provide J.W w th sumrer programm ng would “have the effect of
negating the benefits of [his] standard school year program”
Accordingly, there is insufficient evidence fromwhich to
conclude J.W was entitled to ESY progranmng for the sumer of
1999, and, consequently, he is not entitled to conpensatory

educati on.

Rei nbursenent for Private Pl acenent

“[Plarents who unilaterally change their child s pl acenment
during the pendency of review proceedi ngs, wthout consent of the
state or |ocal school officials, do so at their own financial
risk. If the courts ultimately determ ne that the | EP proposed
by the school officials was appropriate, the parents woul d be

barred from obtaining reinbursement . . . .” Sch. Comm of

Burlington v. Dept. of Educ., 471 U S. 359, 373-74 (1985); see

Kathleen H v. Dept. of Educ., 154 F.3d 8, 11 (1st Cir. 1998).

Because the April and Cctober IEPs, as well as the recommended
pl acenent, were appropriate, plaintiffs are not entitled to
rei mbursenment for unilaterally placing J.W at Parker Tutoring or

in the outdoor self-esteem program
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Conclusion

For the reasons set forth above, the April and Cctober |EPs
and placenent in Geat Brook’s ALT Program were reasonably
cal cul ated to enable J.W to receive educational benefit, and did
not pose any neaningful risk of harmto J.W Accordingly, the
hearing officer’s Final Order of January 24, 2000, is affirned,
and plaintiffs’ request for reinbursenent and conpensatory

education is denied.

SO ORDERED.

Steven J. MAuliffe
United States District Judge

August 24, 2001

cc: Mchael R Chanberlain, Esg.
G ant C. Rees, Esq.
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